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01. Introduction and launch of the Fasken Insurance Law Team
Welcome to the first Fasken Annual Financial
Services Review: 2020 - The Insurance Edition.
If ever there was an apposite year to highlight legal developments in insurance
law, 2020 is it. Insurance-related issues took centre stage during the year
as COVID-19 related business interruption claims became a topical global
discussion point. The key judgments and developments dealing with this issue,
both locally and globally, serve as a clear indicator that future developments
in insurance law will be dominated by a persistent and comprehensive leaning
towards consumer-centric outcomes. The traditional textual or actions-based
approach has been consistently rejected by our courts in favour of a wider, less
technical, more expansive outcomes-based approach which firmly entrenches
the principle of ‘treating the customer fairly’ (‘TCF’).
In our review, we unpack some of these key developments and consider the
wider implications that they might have in the insurance market. Key judgments
dealing with business interruption which are dealt with in more detail later in this
review include:
• Café Chameleon v Guardrisk Insurance Company (‘Café Chameleon’)
• Ma-Afrika Hotels (Pty) Ltd and Another v Santam Limited (‘Ma-Afrika’)
• Interfax (Pty) Ltd and Another v Old Mutual Insure Limited (‘Interfax’)
• Grassy Knoll Trading 78 CC t/a Fat Cactus and Another v Guardrisk
Insurance Company Limited
(‘Fat Cactus’)
• The Supreme Court of Appeal decision of Café Chameleon v Guardrisk
Insurance Company
(‘Café Chameleon SCA’)

As is demonstrated by the court’s approach in Hermione Nell & Others v
Constantia Insurance Company Limited & Others, a case also discussed in
more detail in this review, this new approach cannot be attributed to pandemicrelated compassions or sensitivities alone. In this matter the court determined
that an express contractual clause entitling the insurer to terminate a policy
on notice to an insured could not be relied upon in circumstances where the
existence of the provision, and the insurer’s accompanying entitlement to act
in terms of the provision, had not clearly been communicated to policyholders.
Whether this judgment would stand scrutiny by the Supreme Court of Appeal
remains open for debate.
Anabella Resources CC v Genric Insurance Company Limited is yet another
example of our courts rejecting a narrow, highly technical basis on which to
reject a claim favouring instead a broader and more encompassing approach.
These judgments are echoed sentiments of the new approach to the regulation
of financial institutions enshrined under the recently enacted suite of Twins Peak
legislation. In the face of these developments, the market’s continued flexibility,
resilience and ability to embrace and adapt to change will remain critical to its
success.
We also take the opportunity in this review to introduce our insurance offerings
which have been specifically tailored to assist the industry in adapting to the
shift in approach.
We thank you for the support that you have shown to our practice during its
maiden year at Fasken. We look forward to an exciting 2021 and to working with
you in tailoring your business approach to meet the changing market needs.
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Special thanks to Nicholas Ndlovu, ex-Fasken associate, for his contribution to this inaugural Insurance Review.

FASKEN | Insurance Law Annual Review

4

fasken.com

02. Case law update
2.1 Hermione Nell & Others v Constantia Insurance Company Limited & Others: In Review
In June 2020, Judge Vally of the High Court in Johannesburg granted an order declaring the cancellation of policies by an insurer
unlawful and of no force and effect. We take a closer look at the notable judgment in Hermione Nell and 74 others v Constantia
Insurance Company Limited and Others and comment on the new approach to cancellation clauses in insurance policies.
Case Summary: Background Facts

Case Summary: Judgment

Between 2010 and 2018, and following a print and telephonic marketing campaign, more
than 5000 consumers took out a species of short-term insurance cover (‘the Constantia
policies’) with Constantia Insurance Company Ltd.

Judge Vally narrowed the issues before him to whether the cancellation clause was part
of the policy and if it was part of the policy, whether Constantia was entitled to cancel the
policies without providing reasons.

In 2017, the Short Term Insurance Act 53 of 1998 (‘STIA’) and the Long Term Insurance
Act 52 of 1998 (‘LTIA’) were repealed and replaced with the Insurance Act 18 of 2017
(‘IA’), which took effect on 1 July 2018. The IA compelled every insurer to elect whether to
operate a life insurance business or a non-life insurance business. The change in legislation
meant that insurance products previously sold under a short-term license did not fall
within the definition of non-life insurance and had to be sold under a life insurance license.
To this effect, the IA contained transition provisions which allowed insurers to convert
their licenses obtained in terms of the STIA or LTIA to whichever mode of insurance they
elected to continue selling under the IA. The transition provisions included a lengthy
process whereby an insurer could transfer its non-life insurance business to another
company if it elected to continue with life insurance business (and vice versa).

On the first question, the applicants contended that the cancellation clause was
not brought to their attention before they became policyholders. The policyholders
contended that even if the clause is part of the policy, the right of the insurer to cancel was
restricted to circumstances where it is found that the policyholder had acted dishonestly
or improperly. They argued further that, in the event that the clause permitted cancellation
for any reason, such permission offends public policy. Constantia contended that the
clause was part of the policy because it was included in the policy documents that
policyholders were told to appraise. Constantia argued that the terms of the policy were
accepted by the policyholders when they paid premiums. Constantia submitted that the
clause was clear and unambiguous in conferring on the insurer the right to cancel the
policy without providing reasons. Additionally, argued Constantia, such a clause is part of
practice and in no way offends public policy.

As a result of this legislative amendment Constantia was not able to sell the Constantia
product under a non-life insurance license. Constantia elected to conduct a non-life
insurance business. It considered transferring the policies to a company in the same
holding company that operated under a life insurance license but ultimately decided not to
do so because the transfer would not be economically feasible to policyholders as it would
require an increase in premiums. Consequently, Constantia decided to cancel the policies.
It sent SMS notifications to approximately 5348 policyholders cancelling the policies and
indicating that an expert would provide an explanation and alternatives in due course.
Following this notification, some of the policyholders lodged complaints with the FSCA.
The FSCA dismissed the complaints for reasons relating to the feasibility of transferring the
policies to the subsidiary company. Further, the FSCA found that there was no obligation
on Constantia to provide alternative product offerings to the policyholders. It found that
the only cancellation obligation on the insurer was to provide 30 days’ written notice of
the intended termination. Unsatisfied with the outcome, the policyholders approached the
court to nullify the cancellation and declare the policies active.
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The court found that the policyholders were unaware of the cancellation clause
as it was not pointed out to them by the insurer during the sale of the policies.
The court further found that there was no evidence before it to suggest that
the policyholders were fluent in English or that they had read and understood
the policy documents. The court held that Constantia failed to apprise the
policyholders of the clause and, as it was unreasonable to assume that they knew
of its existence, the policyholders were not bound by it.

The court further held that the PPRs issued in terms of the STIA and LTIA respectively do not
grant insurers the right to cancel policies on 30 days’ notice, as contended by Constantia.
The court found that in terms of the PPRs, termination was possible where there was a
material change in the risk covered which results in the policy automatically terminating or
where the law requires the immediate termination of the policy. The court found that neither
of those circumstances prevailed in order to permit termination by Constantia.
The court declared the cancellation of the policies unlawful and of no force and effect. It also
ordered Constantia to notify all relevant policyholders of the court’s order and where to make
fasken.com
payment of premiums or lodge claims.

02. CASE LAW UPDATE

Cancellation Clauses: A Commentary
A Legislative Predicament
The main reason for Constantia’s cancellation of the policies is important – Constantia
cancelled the policies in order to comply with the provisions of the IA.
Constantia was not permitted to conduct non-life insurance and life insurance
business simultaneously under the IA. Constantia considered alternatives, such as
transferring the policies to another company, but such alternatives proved unfeasible.
The FSCA, as the authorised market conduct regulator of financial institutions,
dismissed the policyholders’ complaint in support of Constantia’s conduct.

Furthermore, in terms of the PPRs, policyholders must be provided with a copy of
the insurance policy no later than 31 days after inception of the policy. Policyholders
are then required to consider the terms of the policy and should be well-positioned
to examine the cancellation clause during the cooling off period. If an insurer is
dissatisfied with the terms of the policy, it may exercise its right to terminate the policy
during the cooling off period.
Previously, parties have been bound to the terms that they accepted. The RomanDutch maxim of caveat subscriptor bears reference - ‘let the signatory beware’.
Another important principle in contract law, caveat subscriptor, requires that upon
signing a contract, a party agrees to be bound by the terms of the contract.
Another important principle, pacta sunt servanda, is relevant – agreements entered
into between parties must be honoured. In 2018, in the case of Mohamed’s Leisure
Holdings (Pty) Ltd v Southern Sun Hotel Interests (Pty) Ltd, the Supreme Court of
Appeal held:

Perhaps the court did not fully consider the predicament faced by Constantia, where
it was required (by statute) to choose between selling non-life and life insurance
products. Although Judge Vally acknowledges that ‘fundamentally… the IA compels
every insurer to elect whether to operate a life insurance business or a non-life
insurance business’, it nevertheless appears that the court expected Constantia to
adduce evidence to prove why Constantia chose to operate a life insurance business
instead of a non-life insurance business, and what other alternatives Constantia
explored.

‘it would be untenable to relax the maxim pacta sunt servanda in this case because
that would be tantamount to the court then making the agreement for the parties.’ 2

Simultaneously, the court disregards the FSCA’s decision and subordinate insurance
legislation, opting instead to adopt a consumer-centric approach which imposes an
onerous, if not impossible, burden on the insurer.
The traditional approach to Cancellation Clauses
A salient feature of contracts, including insurance policies, is the inclusion of a
cancellation or termination clause. A cancellation clause is a standard contractual
clause and allows parties to terminate a contract under certain circumstances. As
declared in Stewart Wrightson (Pty) Ltd v Thorpe, cancellation is a unilateral act which
does not require the consent of another party or of the court.1 It instead requires
compliance with the cancellation clause, such as requirements that the notice must be
in writing and provide a notice period.

Traditionally, cancellation clauses have been standard fare in contracts, including
contracts of insurance. Moreover, according to subordinate insurance legislation,
cancellation by an insurer is permitted and the presence of such a clause in a policy
has not previously constituted a required disclosure prior to concluding an insurance
contract. Additionally, parties concluding a contract are held to the terms of the
contract as each party is deemed to have accepted such terms, including cancellation
clauses, upon signing the contract.

The PPRs issued in terms of the STIA provide that an insurer
may cancel a policy for reasons other than non-payment of a
premium or a material change in risk covered under that policy
by providing the policyholder at least 31 days’ written notice
of the intended cancellation. The PPRs also indicate that any
right to cancel must be disclosed to a policyholder at the
earliest reasonable opportunity after inception of the policy.
Accordingly, common law contractual principles and the PPRs
support the unilateral cancellation of a contract, provided that
such cancellation complies with the cancellation clause.
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02. CASE LAW UPDATE

The new approach to Cancellation Clauses and the impact on insurers

In line with the courts’ move towards consumer centricity, the courts have shifted
the contractual responsibilities usually attributed to policyholders to the insurer. Of
late, this shift appears to be away from the traditional approaches denoted by caveat
subscriptor and pacta sunt servanda.

The judgment signals a deviation from the prior approach to cancellation clauses in
insurance policies in various respects:
• The Role of the FSCA and the PPRs

The Way Forward

In terms of the Financial Sector Regulation Act, 9 of 2017, the objective of the FSCA
is to protect financial customers by promoting fair treatment of financial customers
by financial institutions. The FSCA is well-placed to adjudicate on market conduct
and fulfilled this function when dealing with the policyholders’ complaint. Similarly,
the PPRs were issued for the purposes of policyholder protection to ensure that
policies are entered into, executed and enforced in accordance with sound insurance
principles and practice in the interests of the parties and in the public interest
generally.
The court erroneously interprets the PPRs, declaring that the rule on termination by
an insurer cannot be relied upon and does not bestow a broad and general right on
the insurer to cancel policies ‘at whim’. To the contrary, Rule 19.2.1 does confer such
right on 31 days’ written notice, and not ‘at whim’, as suggested by the court. The
FSCA agrees with this interpretation of the clause.

HOW CAN INSURERS BETTER PROTECT THEMSELVES IN
THIS CONSUMER-CENTRIC ENVIRONMENT?

The court’s interpretation of the PPRs is at odds with the FSCA, and favours a
manufactured fairness in favour of the policyholder over the well-established
interpretation of the PPRs.

• Insurers should notify policyholders of cancellation clauses
and bring the policyholders’ attention to such clauses prior
to concluding policies.

• Cancellation as a prior disclosure
Judge Vally infers that the cancellation clause should have been explicitly pointed out
to the policyholders by Constantia prior to the conclusion of the policies – that the
clause would have a direct impact on whether the contract would be entered into or
not.
This contradicts the PPRs which states that insurers are required to disclose
cancellation rights post-conclusion of a policy. This is also indicative of the courts’
wider approach to determining insurance issues, which approach goes beyond
the agreements entered into between insurers and policyholders and towards an
overarching fairness determination.

• D
 isclosures ordinarily made after conclusion of a policy
should be reviewed. If policies are targeted at low- to
middle-income households, insurers should consider
making disclosures which may be unfavorable to
policyholders prior to concluding a policy.
• A
 lthough cancellation by an insurer does not ordinarily
require an insurer to ensure that alternatives to cancellation
of a policy exists, insurers should, as a cautionary measure,
be prepared to substantiate their decision to cancel a
policy, even where the policy and regulations do not
require substantiation.

• The duty of the policyholders
The court states that the insurer ‘bore a responsibility to ensure that each of [the
policyholders] was aware of the cancellation clause in order for it to hold them
bound thereto’. This modifies the long-standing principle that the policyholder is
required to familiarise itself with the terms of the policy and will be bound to the terms
thereof.
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This High Court judgment has far-reaching implications for insurers. The
judgment dictates the bounds within which insurers are entitled to cancel policies,
notwithstanding the traditional approach to cancellation clauses, empowering
subordinate legislation and FSCA findings to the contrary. There is less reliance on
the interpretation of a contract and a greater focus on achieving equity (sometimes
based on public policy reasoning), despite what parties have contracted for. Although
this shift towards favouring the policyholder and holding the insurer responsible on all
accounts has been gradual, the approach of the courts is becoming clearer with each
judgment in favour of the insured.
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The judgment sends out a strong message to insurers –
fairness and public policy are key factors considered by courts
when dealing with insurers, and insurers should tread with
caution.
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02. CASE LAW UPDATE

2.2 Be clear or be sorry: The growing trend of consumercentric interpretation – Annabelle Resources CC
v Genric Insurance Company Limited
In Annabelle Resources CC v Genric Insurance Company Limited [2020] JOL
47744 (GJ), and in a three-bench appeal to the High Court, the court again reiterated
the age-old adage: ‘It is the role of the court, and not the witnesses, to interpret a
document’. This much was said when the court found that the insurance contract in
question was clear, ascertainable and without ambiguity upon the plain reading of its
words, whilst the insurer sought to read-in the context and purpose of certain portions
of the contract to limit what constituted an indemnifiable event.
The facts in this matter were common cause. The insured traded in gold, cash and
diamonds at its business premises. Cash needed to pay suppliers or to trade for scrap
gold and jewelry was kept in a safe on the premises. Only two designated employees,
namely the insured’s financial manager and manager, had access to the safe. The safe
was secured by both a combination lock and a key-operated lock. There was only
one set of keys to the safe. These keys were in the possession of the manager. The
financial manager could only access the safe either by requesting the key from the
manager or by instructing the manager to open the safe. It was also accepted practice
for the financial manager to request to the manager that specified amounts of cash be
removed from the safe. In terms of the insured’s established business practices, such
a request was typically done verbally on the business premises, telephonically or via a
Whatsapp messaging service.

On the day that the insured event occurred, perpetrators, who appeared to be well
versed in the insured’s standard business practices, forcefully held the financial
manager captive at an unknown destination by using force and threatening him. The
financial manager was coerced into instructing the insured’s manager to remove an
amount of cash and place it in a vehicle in the parking lot. As this was generally the
accepted practice in terms of the insured’s business operations, the insured’s manager
did not consider such instruction out of the ordinary or untoward. Only after the
insured’s manager handed over the money, and following the release of the financial
manager was it made known to the manager what had transpired.
The insured was indemnified under the insurance contract for armed robbery, theft
and hijacking. Stolen cash was covered but on condition that it was removed by
means of force from the insured’s safe. The insurer rejected the claim on the basis
that the indemnifiable event did not occur on the business premises. Moreover, at the
time the cash was removed from the insured’s safe, it was done so by the insured’s
employee acting under the belief that the instruction to remove the cash was lawful.
No violence, force or threat of violence was directed at employees on the insured’s
business premises. According to the insurer, the fact that the financial manager had
been subjected to force was irrelevant because this occurred away from the insured
premises.

The primary issue for the court to determine was whether a
proper interpretation of the policy and its relevant provisions,
limited an indemnifiable event to one occurring at the insured’s
business premises or whether the indemnifiable event could
incorporate events that occurred both on and off the insured’s
business premises.

The court a quo interpreted the provisions of the policy narrowly, relying only on the
ordinary grammatical meaning of its terms. It agreed with the insurer’s interpretation
of the policy that the violence or threat of violence was required to be perpetrated
directly against an employee who was in actual control over the said property at the
time the insured’s property was removed. In reaching its decision the court a quo gave
no consideration of the meaning of the terms ‘armed robbery’, ‘theft’ or ‘hijacking’
but instead relied purely on the construction and context of the interpretation of the
words ‘seizure’ and ‘actual control’, requiring that violence must be directed towards
the insured’s employee who is in ‘actual control’ of the property. Because violence
was used against the financial manager in order to force him to give directions to
the manager, the court found that the violence was not directed at the person in
actual control of the money (i.e. the manager). It was on this narrow ‘Black Letter’
interpretation of the policy that the court a quo found in favour of the insurer and
dismissed the claim.
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02. CASE LAW UPDATE

On appeal to the full bench, recognizing what was stated in Natal Joint Municipal
Pension Fund v Endumeni Municipality 2012 (4) SA 593 (SCA) the court determined
that when interpreting a contract consideration must be given to the context and
language, including the meaning of all the words used in a contract. As the starting
point in its interpretation of the policy, the court held that the plain meaning of the
words in the insurance contract were clear, ascertainable and without ambiguity.
In doing so, it disregarded the arguments advanced by the insurer seeking to give
background and context to the policy provisions in an effort to interpret them in a way
that allowed for the exclusion of the claim. The court dismissed these arguments as
irrelevant and inadmissible.
As in the court a quo, the appeal court found it sufficient to confine itself to applying
the ordinary meaning of the words to the clauses in question. Whereas the court a quo
limited the ambit of its interpretive exercise to a consideration of the words ‘seizure’
and ‘actual control’, the appeal court adopted a wider approach. In determining the
scope of the interpretation of what constituted an indemnifiable event, the appeal
court considered the proper meaning of the words ‘armed robbery’, ‘theft’ and
hijacking’.
In respect of indemnification under armed robbery, the appeal court found that, given
the absence of the definition of armed robbery in the policy, the ordinary meaning
under the common law of armed robbery had to apply. In considering armed robbery
under the common law, it was clear that all that was required was that the application
of force (or threat of force) be closely linked to the taking or seizure of property. The
actual location where such force was applied is irrelevant and need not be confined to
the insured premises. On this basis, the appeal court held that the insurer was indeed
liable to indemnify the insured under the indemnification provisions relating to armed
robbery, notwithstanding the use of violence against the insured’s financial manager
off-site.

There is no doubt that the policy is open to criticism for its lack of certainty in clearly
articulating which risks are included and/or excluded from cover. Moreover, it is
trite law that an insurer, being the author of the insurance contract, must specify
precisely what risks it wishes to indemnify. Where the terms of the policy are unclear
or ambiguous the contra proferentem rule will be applied and the policy will be
interpreted against the insurer. In this case no such circumstances arose, and the
appeal court held the view that the meaning of the words in the contract were clear
and unambiguous. Nonetheless it interpreted the policy wording by broadening its
scope in favour of the insured and to the detriment of the insurer. This decision serves
as a clear reminder of the shift in judicial reasoning away from the more traditional
Black Letter lawyering approach to one that takes into account broader interpretative
measures against the backdrop of the consumer’s understanding and application of
the policy.

It is likely that our courts will continue this path of interpretation of a more
consumer-centric approach, particularly in light of the introduction of the suite
of Twin Peaks legislation.

In considering whether indemnification extended to cover under theft and hijacking,
the appeal court still held in favour of the insured. It did so by considering the
definition of theft and hijacking in the policy, where two scenarios were covered,
namely where the seizing of property:
• Was accompanied by the unlawful removal thereof

Insurers must accordingly heed the call to align themselves with this new approach,
and look towards policies that are clear and certain – leaving no doubt as to which risks
insurers wish to include or exclude in their policies.

• Was done by way of violence against the person/s employed by the insured who
were in actual lawful control of the property at the time of such occurrence

FASKEN | Insurance Law Annual Review

In the latter scenario, the determining factor concerned the interpretation of ‘actual
lawful control’, where the court a quo held the narrow interpretation of meaning
‘actual physical control’ over the insured property. On the other hand, the appeal
court, accepted the ordinary meaning of ‘control’, but extended such meaning to
include ‘effective’ control. The interpretation of control to include ‘effective’ control in
turn widened the scope of the cover under which the insured could claim indemnity
to include any person or employee who had the power or authority over the insured
property. Consequently, whilst the cash of the insured was on the business premises,
the insured’s financial manager still retained ‘effective’ control over the cash as the
financial manager and had the authority and power to access or request access to
the cash in the safe. It is on this basis that the appeal court held that, whether remote
or otherwise, because the financial manager still retained control over the insured’s
property, the insurer was liable to indemnify the insured.
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03. Regulatory Update
3.1 Covid-19 Insurance Regulatory Measures

THREE CATEGORIES
OF REGULATORY
RESPONSES IN THE
SOUTH AFRICAN
INSURANCE INDUSTRY

The Financial Sector Conduct Authority
(‘FSCA’) and Prudential Authority (‘PA’)
regulatory responses to Covid-19 in the
insurance industry can be grouped into
three broad categories:

1. FAIR TREATMENT OF
POLICYHOLDERS

• Fair Treatment of
Policyholders

2. CONTINUITY
OF BUSINESS

• Continuity of
Business

• Compliance with Regulatory
Requirements & Maintaining
Financial Soundness

3. COMPLIANCE WITH
REGULATORY REQUIREMENTS
& MAINTAINING FINANCIAL
SOUNDNESS

Joint Communication 1 of 2020 & FSCA
Communication 12 of 2020

Directive under the Regulations (s 27(2) of DMA)
& FSCA Communication 12 of 2020

Joint Communication 1 & 2 of 2020
& PA Communication 1 of 2020

Insurers are obliged to:

Insurers are encouraged to:

• Comply with the Policyholder Protection Rules

• Regularly review business continuity plans

• Consider offering premium relief

• Identify Covid-19-related risks

• Lowering of an insurer’s Solvency Capital
Requirement in specific circumstances may be
permitted

• Focus on the suitability of the product and the
vulnerability of the policyholders when launching
new products

• Mitigate these risks to ensure operational ability

• Avoid delays in settling claims

• Communicate developments and risks clearly to
policyholders and stakeholders to reduce risks of
financial loss or data breaches

• Relay clear information to policyholders
regarding renewals and lapses of policies
impacted by Covid-19

• Extension of deadlines of certain legislative
reporting requirements
• Insurers to reconsider distribution of dividends
and bonuses
• Insurers are not required to realign foreign asset
holdings with foreign portfolio investments for a
limited period
• The issuance of new insurance licenses is
temporarily suspended
• Insurers are encouraged to use technology
to comply with due diligence and Know Your
Customer requirements
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03. REGULATORY UPDATE

The 2008 financial crisis was catastrophic in its effect on financial markets. This propelled many jurisdictions
to review their regulatory frameworks in order to strengthen markets and protect consumers in the financial
services. The Conduct of Financial Institutions Bill (‘COFI’), now in its second draft iteration, was birthed when
National Treasury undertook to review South Africa’s regulatory framework in response to this crisis.
3.2 Second Draft of the Conduct of Financial Institutions
Bill: On review
In its review, National Treasury established that South Africa’s financial sector
regulatory framework was overly complex with different legislative enactments and
accompanying regulators governing each segment of the financial infrastructure.
For example, the Banks Supervisions Department of the South African Reserve Bank
(‘BSD’) prudentially regulated and supervised banking institutions. The Financial
Services Board (‘FSB’) regulated most non-banking financial institutions in the markets,
the National Credit Regulator (‘NCR’) regulates the market conduct of all credit
providers and the National Consumer Commission (‘NCC’) the market conduct of all
consumer goods and services providers. This complexity was deepened by the fact
that these regulators were subject to the authority of two government departments,
being the Department of Trade, Industry and Competition overseeing the NCR and
NCC while the BSD and the FSB reported to the Minister of Finance.
In order to remedy this complexity, National Treasury proposed a shift to the Twin
Peaks model for financial regulation through a policy document that was adopted by
cabinet in July 2011.

The Twin Peaks model essentially separates prudential and market conduct
regulators with each having equal weight and jurisdiction. This is considered as
the optimal way to ensure that consumer protection and market integrity are
prioritised and are not deemed subservient to prudential concerns. In terms of
this model, the Prudential Authority, housed under the auspices of the South
African Reserve Bank (‘PA’) is responsible for the prudential regulation of banking
and insurance institutions. The FSCA, which replaced the FSB, regulates market
conduct of all aspect of financial services, including banking, insurance, financial
advisory services.
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New statutes have been developed repealing the former model and paving the way for
Twin Peaks.
The Financial Sector Regulation Act 9 of 2017 (‘FSR Act’) was enacted in August 2017
and forms the cornerstone of the implementation of the Twin Peaks model in South
Africa. The FSR Act splits the regulation between the PA and the FSCA. While the FSR
Act establishes the regulatory framework and other ancillary matters for the financial
services industry in South Africa, COFI was proposed to codify consistent norms and
standards for the financial services industry.

The enabling provisions in COFI
empower the FSCA to set conduct
standards which financial institutions
must comply with and be bound to.
These standards are provided for in the
FSR Act. Once enacted, COFI will also
enable the FSCA to set joint standards
along with the PA and the South African
Reserve Bank. This is aimed at ensuring
consistency in industry standards and to
avoid the duplication of requirements in
COFI and the FSR Act.
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On 8 October 2020, we published a bulletin Conduct of Financial Institutions Bill:
National Treasury publishes second draft for comment highlighting some of the
aspects of the second draft of COFI. While it is necessary to highlight that COFI
remains a bill to which fundamental revisions could be made until it is finally assented
into law by the President, commentary on its current form remains important for the
financial services industry.

COFI proposes fundamental changes in the way financial
institutions work. These proposed changes are aimed
at reducing inconsistencies with other legislation, leading
to the amendment of some statutes and the repeal
of others.

To be repealed:

• Co-operatives Act, 14 of 2004

• Credit Rating Services Act, 24 of 2012

• Collective Investment Schemes
Control Act, 45 of 2002

• Financial Advisory and Intermediary
Services Act, 37 of 2002 (save for Part I
of Chapter VI and section 1(1))

• Financial Markets Act, 19 of 2012
• Financial Sector Regulation Act, 9
of 2017

• The licensing provisions in COFI have been shortened and key enabling provisions
have been proposed for inclusion in the FSR Act.
• A financial institution must have a license issued in terms of COFI and in compliance
with the framework and requirements stipulated in the FSR Act.

• Medical Schemes Act, 131 of 1998

• Financial Institutions (Protection of
Funds) Act, 28 of 2001

• Pensions Funds Act, 24 of 1956
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Conduct Standards
In various chapters of the initial draft of COFI, detailed provisions enabling the
establishment of conduct standards were provided for. These have been removed and
the standard-making provisions in the FSR Act have been strengthened.
The enabling provisions in COFI empower the FSCA to set conduct standards, which
standards are provided for in the FSR Act. This will also enable the FSCA to set joint
standards along with the Prudential Authority and the South African Reserve Bank. This
is aimed at ensuring consistency in industry standards and to avoid the duplication of
requirements in COFI and the FSR Act.

• Long-term Insurance Act, 52 of 1998
• Short-term Insurance Act, 53 of 1998

COFI will operate alongside the FSR Act. It provides for the conduct of financial
institutions. COFI proposes amendments to the FSR Act to allow for the FSCA and other
regulators with jurisdiction in the financial sector to exercise their powers effectively in
terms of the FSR Act.

• The definitions of financial products and financial services in the FSR Act are to be
aligned with COFI’s licensing schedule. It also includes a foreign financial product.

• Friendly Societies Act, 25 of 1956

• Insurance Act, 9 of 2019

Alignment with the FSR Act

For example:

As it currently stands, the following acts will be affected, among others:
To be amended to align with COFI:

We consider below some key amendments to the Bill:
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Governance Requirements

Wholesale/Non-retail market

The initial draft of COFI contained extensive provisions regarding culture and
governance requirements.

A new licensed activity, ‘lending’, has been added to COFI to include the provision of
non-retail credit. This is to regulate activities in the non-retail environment such as the
arrangement of debt and equity advisory services and advisory services in relation
to M&A activities; these services are normally undertaken by institutions such as
investment banks and financial consultants. This inclusion is to close the gap on the
regulation of agreements (such as non-retail credit agreements) which fall outside the
scope of the National Credit Act, 34 of 2005.

• The chapter has been revised from what was considered to be a burdensome
requirement of a ‘governance policy’ to a less burdensome ‘governance
arrangement’. High level requirements have been provided for, but detailed
governance requirements for governance arrangements may be made in
subordinate legislation.
• In addition, the chapter has been refined to align with primary legislation. That is, it
allows the PA and the FSCA to set and supervise joint governance requirements to
avoid duplications or contradictions.
• The provisions relating to culture have been refined to ensure that the culture and
governance practices of financial institutions are aligned to the TCF principles and
that the institutions operate fairly and with integrity in the markets.

Small enterprises
The initial draft proposed the exemption from certain requirements of smaller
enterprises licensed under COFI. The objective was to avoid over-regulating small
enterprises which may inhibit growth or burden entrepreneurship with unnecessary
red tape. However, those exemptions have been removed in the revised Bill. The
explanation for the removal of exemptions is that the exemptions were unnecessary
because the requirements would not pose an undue burden on smaller enterprises.
Further, it is envisaged that the principle of proportionality would be supported
through tailored subordinate legislation to avoid a ‘one-size-fits-all’ approach.

Transformation
The revised Bill requires that financial institutions that are subject to or have
undertaken to comply with the requirements of the Broad-Based Black Empowerment
Act, 53 of 2003 (‘BBBEE’) and the Financial Sector Code for BBBEE have a
transformation plan with tangible targets in place. The Bill also authorises the FSCA to
issue directives in relation to transformation policies and confirms the FSCA’s authority
to utilise its supervisory and enforcement powers to ensure the adequacy and
adherence to a financial institution’s governance frameworks regarding transformation.
The reasons for these changes include better aligning the Bill with the relevant
legislation and enabling the FSCA to achieve transformation objectives.

FASKEN | Insurance Law Annual Review
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Retirement funds sector

Administration and investment consultant service providers

In its revised form, COFI has included certain technical considerations that address the
proposed approaches with respect to the retirement funds sector. These approaches
have been set out in National Treasury’s Response Document which accompanied the
current draft of COFI when it was published.

The definition of ‘advice’ in COFI will include the services of asset or investment
consultants and they will be required to be licensed under COFI. This will cover
those consultants whose services are not covered by the definitions contained in the
Financial Advisory and Intermediary Services Act 37 of 2002.

In order to improve the alignment with the legislative framework and objectives of
COFI, amending the Pension Funds Act 24 of 1956 (‘PFA’) will be necessary.

As section 13B of the PFA only applies to third party administrators, COFI requires that
a retirement fund that performs its own benefit administration should be authorised for
benefit administration in addition to the authority to provide a financial product.
Section 13B is set to be repealed and, as a result, third-party retirement fund
administrators will conduct their activities subject to the requirements of COFI.

Consequential amendments
The term ‘pension fund’ will be replaced by the term ‘retirement
fund’ in COFI as the overarching term for the various types of
regulated funds. This is recommended, according to the Response
Document, as a ‘pension fund’ is only one type of regulated
retirement fund, and it is therefore confusing to also use ‘pension
fund’ as the overarching term.
Consequently, it is proposed that the PFA will be renamed the ‘Retirement Funds Act’,
and the definition of a ‘pension fund organisation’ will be replaced with a definition of
‘retirement fund’.
In order to provide a description of the functions of these retirement funds, the
definitions of ‘pension fund’, ‘pension preservation fund’, ‘provident fund’, ‘provident
preservation fund’, ‘retirement annuity fund’ and ‘unclaimed benefit fund’ have been
updated. The reason behind defining the different retirement fund types is to ensure that
COFI enables the setting of different conduct standards for different types of funds.
Retirement funds in the public sector that were established in terms of legislation will
be included in the definition of retirement funds. These funds will be subject to conduct
requirements, and their customers will be permitted to lodge complaints with the
Pension Funds Adjudicator (or Retirement Funds Adjudicator).
Unclaimed benefits
One of the major changes will be the introduction of a central unclaimed benefits fund,
the Central Unclaimed Retirement Benefit Fund (‘CURBF’). The CURBF will be subject
to regulation in terms of the PFA and will be governed by a board comprising six people
appointed by the FSCA after a transparent process of recruitment. COFI does not
address what should happen to the many existing benefit funds and other funds with
liabilities for the payment of unpaid benefits and whether they will have to transfer their
liabilities for those benefits, and assets of a corresponding value, to the CURBF. This will
likely be communicated by way of a conduct standard or directive.
FASKEN | Insurance Law Annual Review
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Commercially sponsored funds

Trustees, principal officers and employers

According to COFI a ‘commercially sponsored fund’ is ‘a retirement fund that is
established by a commercial sponsor’. A ‘commercial sponsor’ is:

COFI contains appropriate enabling provisions for setting conduct standards in
relation to trustees regarding eligibility criteria, fit and proper requirements and
governance. Therefore, the provisions concerning the duties, functions and other
governance mechanisms will be set out in COFI and not the PFA.

‘a licensed financial institution that establishes a retirement fund, with the
intention that the financial institution, or another financial institution within the
same financial group, will provide financial products or financial services to the
retirement fund, once established, or its members’

A consequential amendment is proposed to the definition of key persons in the FSR
Act, to include principal officers and deputy principal officers of retirement funds.
The definition of ‘supervised entity’ in the FSR Act will include ‘the employer of any
member of a retirement fund as referred to in section 13A of the Retirement Funds
Act…’ and the same definition will be used in COFI.

Thankfully, for the sake of convenience, the term ‘sponsor’ is limited to the context
of a commercial sponsor. Unlike in previous occasions, there should be no affiliation
between this term and employers, unions, or other entities that establish retirement
funds. It is important to remember that a commercially sponsored fund is not a one
of the types of retirement funds because retirement funds may be commercially
sponsored.

Where the rules of commercially sponsored funds contain provisions for the sponsor
to nominate one or more of the trustees of a retirement fund, once appointed a trustee
will be subject to the provisions of the PFA (and future COFI Act) regulating trustee
conduct. No trustee may act in the capacity of a sponsor.

The activity of sponsoring a commercial fund does not require COFI authorisation or
licensing and is not defined in COFI as a licensed activity. The Response Document
provides clarity on this point in the following way:
‘Instead, the only situation in which the COFI Bill needs to directly refer to the
commercial sponsor, is to deal with activities in the period prior to the actual
registration of the fund. The COFI Bill thus provides that obligations imposed on a
financial institution in relation to a commercially sponsored fund, applies equally where
the financial institution is providing the product or service concerned in relation to
a “to-be-established” fund in its capacity as commercial sponsor of that fund. For
example, where an insurer sponsors a commercially sponsored fund, and designs
financial products that will be held by that fund, the insurer will need to comply with
the COFI Act product design requirements, notwithstanding the fact that the financial
customer concerned (the fund) has not yet come into existence. Although the insurer
is, in this example, in any event subject to the product design requirements in its
capacity as a product provider, it should be beyond doubt that these requirements
also apply where the insurer is also acting as sponsor. This is therefore largely an
“avoidance of doubt” approach.’
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The statutory amendments brought on by COFI will have
serious implications for retirement funds and their internal
governance and operational systems. Therefore, retirement
funds should begin considering consolidated revisions and
overhauls to their rules in order to bring them in line with the
context of the envisioned framework in COFI.

For further insights with respect to the impact of COFI on retirement funds, please
read our bulletin Amendments to the Pension Funds Act proposed in the Conduct of
Financial Institutions Bill which was published on 20 October 2020.
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Medical Schemes

Effect on the Insurance Industry

The FSCA and PA have authority over medical schemes because the definition of a
‘financial product’ in the FSR Act also includes ‘a health service benefit provided by a
medical scheme as defined in section 1(1) of the Medical Schemes Act’.

For the insurance industry, COFI will have a significant effect on the whole life cycle of
the insurance business. Compliance with TCF principles will be mandatory once they
have legislative effect. This requires insurance companies fully to review their sales
scripts, policies and overall treatment of customers in order to ascertain compliance with
TCF.

Despite that, the authority over medical schemes is being exercised by the Council for
Medical Schemes (‘CMS’) while the FSCA will have concurrence over conduct matters
and the PA will have concurrence over prudential matters. According to the Response
Document, this operational approach has been determined by National Treasury and is
set to continue until 30 March 2021. It is possible that the period will be extended to
30 March 2024.

Conclusion
As the financial sector gears towards full implementation of the Twin Peaks regulatory
framework, the impact that COFI will have on the financial sector cannot be overstated.
Institutions such as insurers, banks, credit providers, medical aid schemes, retirement
funds and asset managers will be duly affected. While this approach to regulation is
aimed at bringing much needed certainty, stability and protection to our financial sector,
it is vital that financial institutions prepare themselves for a more regulated field of play.
We will keep track of COFI and any further amendments thereto which would result from
its life cycle until assent by the President.

When it comes to ‘financial advice’
and ‘sales and distribution’ activities,
authorisation and licensing by the FSCA is
required.

As it stands, COFI does not apply medical schemes and medical scheme administrators.
We are aware of a task team involving personnel from National Treasury, CMS, the
Prudential Authority and FSCA, aimed at addressing practical issues regarding a
regulatory approach going forward.
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As subordinate legislation, the PPRs govern market conduct and outline the insurer’s obligations to
policyholders. PPRs are currently in the draft Conduct of Financial Institutions Bill and once promulgated,
it will be a legislative requirement to comply with the PPRs.

3.3 Back to basics: The PPRs

Timeline

The PPRs were issued in terms of section 55 of STIA and section 62 of the LTIA. In terms
of the two Acts, the FSCA may:
prescribe rules aimed at ensuring for the purpose of policyholder protection that
policies are entered into, executed and enforced in accordance with sound insurance
principles and practice in the interests of the parties and in the public interest generally.
The requirement for PPRs in the STIA and LTIA are nearly identical. Both Acts require
that the FSCA establish best practice guidelines, norms and standards to regulate the
conduct of insurers and to protect policyholders. Although PPRs are provided for under
the both STIA and the LTIA, two distinct sets of PPRs co-exist – one for short term
insurance, now life insurance, and one for long term insurance, now non-life insurance.
Unless otherwise specified, the PPRs discussed refer to both the LTIA and STIA PPRs
unless otherwise specified.

Taking a look at the timeline of the PPRs:
September 2004

Publication of the PPRs as secondary legislation pursuant to the
LTIA and the STIA
(under Government Notice R.1128 in Government Gazette 26853
of 30 September 2004)

December 2010

Amendment of PPRs
(under Government Notice 1213 in Government Gazette 33881 of
17 December 2010)

January 2018

Existing PPRs repealed and replaced by new PPRs to give effect to
conduct of business reforms
(PPRs (STIA) under Government Notice 1433 in Government
Gazette 41329 of 15 December 2017)

Application
Under both the LTIA and STIA PPRs, the rules apply to new and existing policies and
an insurer remains responsible for meeting the requirements set out in these rules,
irrespective of reliance on a person to whom a function has been outsourced or a
representative to facilitate compliance with a rule. This means that if a function of sale has
been outsourced to a third party or intermediary, the insurer is still responsible in ensuring
compliance with the PPRs.
However, the PPRs are limited in applicability:

(PPRs (LTIA) under Government Notice 1407 in Government
Gazette 41321 of 15 December 2017)
September 2018

PPRs amended to align with the Insurance Act, including the
provision for:
-

Microinsurance product standards;
Amendment of definitions; and
Inclusion of new definitions in the PPRs

• The PPRs do not apply to reinsurance policies
• Under the STIA PPRs, PPRs apply to policies where the policyholder is a natural
person or is a juristic person whose asset value or annual turnover equals or exceeds
R2 million
As a result of these limitations, the PPRs do not apply to certain commercial lines policies
and largely apply to personal lines policies.
FASKEN | Insurance Law Annual Review
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Why is complying with the PPRs important?

In summary

The PPRs have been introduced to protect the interests of policyholders and along
with the TCF principles and other market conduct standards, represent best practice in
the treatment of policyholders in South Africa.

Compliance with the PPRs is key to an insurer selling product and non-compliance
can be reputationally and financially damaging. Although some rules regarding market
conduct may appear a bit uncertain or imprecise, a closer look at the PPRs will be a
good start to ensuring complete compliance. By considering the PPRs as a guideline
for all conduct involving policyholders, insurers will be prepared when the rules are
promulgated under COFI.

In its supervisory role, the FSCA may impose appropriate administrative penalties
for contravention of a financial sector laws such as the STIA and the LTIA. Noncompliance with the PPRs, in conjunction with non-compliance of related laws, can
incur hefty fines.
The COFI Bill’s object is to protect financial customers and promote the fair treatment
of financial customers by financial institutions, among other objects. PPRs, as well as
the TCF principles and other relevant notices and regulations are included in the COFI
Bill as Conduct Standards. The inclusion of the PPRs in the COFI Bill is in line with
the transition to the Twin Peaks regulatory model – the COFI Act will seek to regulate
market conduct across financial institutions. Once the COFI Bill is enacted, it will be a
statutory requirement to comply with the PPRs.

Key Take-aways for Insurers
Insurers must be fully familiarised with the PPRs. They are a useful
(and necessary) guideline for market conduct.
Compliance is key to ensuring that an insurer is aligned with best practice in
the fair treatment of policyholders.
Insurers must align their policies and processes with the PPRs to
ensure compliance. Market conduct standards in the draft COFI Bill
and best practices and guidelines in international jurisdictions must
be considered.
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04. Looking forward

4.1 The Industry Looking Forward:
The impact of Covid-19

4.2 Fasken Insurance Law Looking Forward:
Where Insurance meets Innovation

What we have seen
One of the major bi-products of the worldwide pandemic is the rapid change in customer
attitudes. This change extends across all spheres of consumer markets including the
insurance market. Covid-19 has undoubtedly affected the insurance industry.
A few notable impacts include:

• Amendments to both new and existing policies expressly excluding extended BI cover
for epidemics, pandemics and contagious / infectious diseases. The continuation of
cover for extended BI relating to contagious / infectious disease, but offered at a very
high premium. The cover is likely to be capped and subject to strict requirements.
• Niche BI product offerings at a premium. An example is China’s return-towork insurance product implemented by domestic Chinese insurers as a result of a
push by the Chinese government to provide cover for financial loss due to disruptions
caused by Covid-19.

Our team knows the financial services industry. Coupling this knowledge with our
commitment to continually serve our clients’ emerging needs, we are in the process of
developing innovative efficient and effective legal services for the benefit of the financial
services industry in 2021 and beyond. These legal services will be easily accessible,
efficient and interactive, offering our clients a fresh perspective on the financial services
industry and the vast regulatory framework that comes with it.
Led by Fasken’s insurance professionals, our initial offering, aimed at the insurance
industry, will provide affordable and easily accessible claims and policy reviews, practical
online training programs and regulatory compliance guidance and assessments.
Fasken Insurance Legal Services is and always strives to be at the forefront of legal
developments, where we bring a deep understanding of the insurance industry, and of the
ever-evolving technology advancements. Our key focus is to ensure insurance, and the law
that governs its effective operation, is made simple in order to best serve our clients and
their businesses in the insurance space.

• The outcome of adjudication of BI claims by courts and the change in law are
likely to add more pressure to the insurance industry and may drive change faster
than customer dissatisfaction. This may prompt insurers to reconsider policy
offerings and the manner and speed in which claims are handled in a way that is
aligned with the TCF Principles and PPRs.
• Less ‘valuable’ insurance products, for example, insurers may see a decrease in
demand for car insurance and reductions in motor vehicle claims as more people
work from home. Insurers will need to adapt to the change in customer demand by
rethinking the type of cover that they provide and the premiums that they charge.

What we can expect
The Covid-19 pandemic comes on the back of customers demanding a shift from
traditional insurance products to policies which are aligned with technological
enhancements, immediate claim resolution and cost-efficient insurance products.
It is likely that Covid-19 will be the catalyst for much anticipated innovation in the
insurance industry. Insurers are urged to rethink the overall customer experience and
to market product offerings which are more appealing to customers.
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Footnotes
1

[1977] 3 All SA 267 (A) at 276.

2

2018 (2) SA 304 (SCA) at para 32.
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